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BRIEF FOR APPELLEE, UNITED STATES OF AMERICA 
Introductory Statament 

Tlńn ut-lion »uh hrought by Exxon Corporation againat 
co-defendanta A. L. Hurbank A Co., Limited, the ap|*ellaut 
lierein, and the Cnited States of America, the uppelloe. 
The iuitial haaia for the actiou by plaintitf againat the 
Cnited Htatea waa baaed on lturbank*s asaertiou that at 
the tinie of ordering the buukers herein it wa* actiug as 
au agent on Itehalf of the United State*.. If that were tnie, 
purauant t<* tlie proviaiona of the Suita in Adiniralty Act. 
i(i U.8.C. § 745, Kawo believed it was eaaeutial to bring 
the artion directly against the tloYeruuieut. Aa statod in 
uppellanfa lirief, there ia no diapnte that the bili for the 
hunker fuel oil ia due and puyable to plaintitf. On uppeal, 



Hurbank haa dropped its argument, raiacd ut triul, that it 
w.iR acting as an agent for the United States, and concedes 
that it in direetly llable to plaintiff for the aniount <>r the 
bunker charge, plus intereat. It further argues that the 
United States must indemnify it for this payment, a posi- 
tion which the Oovernment strongly disputes. 

Issues Presented 

1. Whether tliia Court ahould reverae the Diatriet (*«»tirl 
on the bania of a breacli of eontraet argument preseuted 
for the firat time on ap|>eal. 

2. Whether the Diatriet Court was correct iu rejerting 
appellanfs equitable argument. 

3. Whether the Diatriet Court was correct iu relying 
on the Fitzyerald caae. 

Statement of Facts 

The facts aa set forth in appellanfs brief are eoneurred 
in by the United States, without any acknowledgment that 
the |K>rtiona of the contracta MA-3927 and MA-35)28 (A. 
lla-13u, A. l!)a-22ai, tliat appellant haa unilaterally em- 
phasized have the importaiice that it ia now amldenly 
attempting to give thein. Theae contracta covered advancea 
of funda to pay priucipal and intereat, aa set forth in the 
appellanfs statement of facts (pp. 3-41 and the emphaaia 
plnced thereon by appellant may la* found on pages 4, 5, 7 
uml {) of appellanfs brief. The Government further aub- 
mitH that certain omitted materiala ahould la* ineluded with 

in any factual aummary. Thua, appellant haa muitted .. 

ita citatiou to Contract No. .MA 35)28, paragraph 4 thereof: 

“4. The Company hereby authoritea, directa, and 
empowera, Ircing and Maritime reapectively to apply 
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auy aniI uli charter liire and other monie* received 
imiler the Aaaignment to payment or pre-payineut 
of the Irviug Advanee and to payment or pre-pay 
ment of the .Maritime Advanee reapectirely (A. 22al.' 

Ah uppellaut hu* uoted iu hia statement of fact*, under 
the Cuah Colluteral Aceount procedurea, Burbank waa to 
■nbniit to łrcing atatement* of ATLAS’ operating expenae* 
aud, after approval by Maritime, funda would be tran*- 
femil froin the Cash Collateral Account to the gpecial 
Account froin which Burltnnk would make paymeuta. Aa 
Mr. Caramella atated in hia teatimony: 

“And theu we, aa operating agenta, to receiye funda 
for the operation ex|)eiiaea of the vc**el, we had to 
make un application to Inring Traat Company, re- 
ipieating the releaae of funda to meet—froin the roi 
lateral aceount to the apeciul aceount, to meet the 
operating espeuae* of the veaael’’ (A. 37a). 

Mr. Yowell teatilłed (A. 47a) that, when the Goveru- 
ment received invoicea requeating expenditurea for operating 
mattera, the tranafer waa approved. Three lnvoicea were 
recehed (A. 4Na). The laat one of theae three waa iucluded 
in Burbank’a letter of Decemoer 3, 1965, prior to the de- 
|a»aita of December 20, 1965 and Deeemlier 29, 1965 of funda 
into the Caah Collateral Account. No mjueata for tranafer 
of funda to pay operating expeuaea were received aubaequent 
to December 3, 1965. 

Appellaufa brief includea a couaiderable number of refer- 
eucea to teatimony indicating that Burbank and Maritime 
Admiuiatratiou worked doaely together in the operation of 
the ATLAS. An explunation of the factuul background 

As noted in appellanfs brief. numerals preceded by "A” 
refer to pages of the Joint Appendix, numerals preceded by "T” 
refer to pages of the transcript of the trial and letters or 
numerals preceded by "E” refer to exhibita put into evidence 
at trial. 



requiring 8uch contact is fouml in Mr. Yowellh* direct testi- 
mony (R. 44a-45a). As noted therein, it becaiue aj)j>ar(*nt 
to the Oovernmeut in Deceinber 1965 that the operation of 
the ATLAS had not prodnce<l the financial results forecast 
to the Maritime Administration by Rurbank. As Mr. Cara- 
mella hiinsełf admitted on direct examination, the forecasts 
of cash fiow marle by Burbank, whieh were madę to demon 
stratę to Maritime how the ATLAS could be operated to 
earn sutticient funds to pay the principa! and iuterest on 
the loans, were “from hindsight, not tort good” (A. 39a). 
It is this background whieh justifled the Maritime Atlmiu- 
istration's arrest antl subseriuent sale by the U. S. Marshal 
of the ATLAS. 

ARGUMENT 

% 

POINT I 

There is no basis for this Court to reverse the 
District Court decision on the basis of any breach of 
contract argument. 

As uoted previously, Rurbank, in the District Court, 
brought u cross-claim against co-defendaut United States 
on the busic argument that it was actiug as an agent for 
the UoYerumeut wheu it ordered the bunker fuel involved 
hereiu. This argument was decided adversely to Rurbank 
by the Court below. Su u]»peal bas beeu takeu from that 
determination. As u seeondary argument, Rurbank ciaimed 
that it was ine<iuitable fur the United States to pay itself 
the funds on deposit in the Cash Coliateral Account, wheu 
there were operating expenditures for whieh Rurbank had 
not been reimbursed. No issue wus ever raised at any tinie 
on the District Court level concerning an alleged brearh 
of the contract arrangements set forth in Contracts MA- 
3927 and 3928, tb Jte the fact that this action bas been 
in litigatiou sińce April 1967. During that period, a dęci- 



h ,0| i ou a joint luotiou for auinmary judgment brought by 
plaintiff and the United Htatea waa denied by Judge Cooper, 
and the caae waa aubaequently tried. For a recapitulation 
of the iaauea raiaed Mow, the Court’a attention ia reapect- 
fully ealled to pagea 94 to 98 of the trial tranacript. 

There are numerouH cuaea in thi» Circuit holding that 
an borne may not be raiaed on appeal if it haa not been 
preaeuted to the Diatrict Court. See, for exauiple, Fortu¬ 
nata V. Ford Motor Co., 464 F.2d 962 (2d Cir. 1972) cert 
den., 409 U.8. 1028 (19721; Fint National Mank of Cin- 
cmnati v. Pepper, 454 F.2d 626 (2d Cir. 1972); Schwart: 

88 Nunau, 345 F.2d 465 (2d Cir. 1965), cert, den., 382 
U.S. 919 (1965); National Eąuipment Urn tal IJd v Stan- 
!<y, 283 F.2d 600 (2d Cir. 1960); Patent d Licenting Corp 
v. Olsen, 188 F.2d 522 (2d Cir. 1951). 

h\en if thia Court decide* that thia durne of breach of 
contraet, which haa auddenly been eiuphaaized in the itali- 
cized portionw of appellaufa brief, ia ripe for deterinination 
liere, there ia no juat>ticatiou for reveraal of the Diatrict 
Court a deciaion. Appellanfa argunient baaically retiecta 
a iniaiuterpretution of the contraet proyiaioua. A reaaon- 
able interpretation of the einphaaized proyiaiona of Con- 
tructa A1A-3927 and MA-3928, when taken in contert, is 
that the Maritinie Adminiatration, Burbank and the veaaers 
owner agreed that either the bank or the Government could 
U* reiniburaed from funda in the Caah Collateral Account 
for auy unpaid uniount of the principal or intereat diie, but 
wonld l*e unalde to attempt to tracę thoae funda once they 
h“d Hctually been paid iuto the S|»ecial Account. There ia 
certiiinly nothing within theae eon trać ta to juat J# appel- 
Junt a italicized interpretation, found on pagea 7 and 9 of 
ita brief. that tlie repayment could only be madę “after 
payuient of the Veasel’a operating expenHea ueceaaarily in- 
eurred in determining thoae freight noniea.” The undue 
<mpliaaia plueed by appellant on the ahorthand expreaaion 



in Judge Carter’a Opinion (A. 52a) in an attempt to inveut 
u new argument not preaented below, and in no way eatab- 
bliahed by the doeumente cited. The difficulty that appel- 
lant bas, and which it han totally ignored, ia the teatiinonv 
of its own Vice PreHident that the contraetual arrangement 
establiahed herein required Burbank to apply to the bank 
for releaae of any depoaita. Burbank waa fully aware of 
these depoaita (A. 27a) and, for reaaona unknown to ap- 
pellee, deeided not to bother re<iueHting nuch releaae. Surely 
there ia no baaia for the Government to be.penalized now 
for appellanfa unilateral lack of initiative. 

POINT II 

There is no equitable basis for reversing the 
decision of the District Court. 

Appellant’8 brief reliea on one eaae, First National Bank 

Diulley, 231 I'\2d 396 (9th Cir. 1956) to aubatantiate its 
argument that, on equitable grouuda, the United States ia 
obligated to reiinburse it for the payment of the bunker 
charges. It is Hubmitted that there is nothing in the facts 
involved in thia inatance that would Hubstantiate appellanfs 
overwhelmiug reliance on that one case. 

The banie law, aa atated by the Court in the Dudley 
opinion ia a portion which haa not been quoted by appel- 
lanta. On page 398 of the Opinion, the Court atated: 

“It muy la* atated then aa a generał propoaition 
that, abaent circumatancea rendering it inequituhle 
ao to do, a bank ordinarily muy, preoe<ling or fol- 
lowing bankruptey, aet-off an.v elaim, provable in 
eharaeter and flxed aa to amount, Bankruptey Act 
§ (»3, aub. a, 11 l .8.C.A. !S 103, gub. a, againat auch 
credit balance aa the bankrupt may then hnve on 
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■leposit witli the Imnk. Continental & Comniercial 
Trust & Kuvin^is Bank v. Chicago, 1 !»lM 22!) I’ 8 
435, 33 R. Pt. 829. 57 L.Ed. 1208; 8tndley”v. Royl- 
Hton National Bank, 1913, 229 r.R. 523, 33 8.Ćt 
8ft6 ’ 57 L.Ed. 1313; New York Connty National 
Bank v. Massey, 1904, 192 U.8. 138, 24 8. Ct. 199, 
4S L.Ed. 380; Ingram v. Bank of Cottage Orove 9 
('ir., 1928, 29 F.2d 86.’’ 

The Court distingnished tłu* situation involved therein 
from the generał nile by stating, at page 402, 

“• • • here ił a key provision of the extonsion 
arrangernent that the Imnk would share. and the 
lmnk did share, e»|iiallv and ratably with all other 
creditors.” 

Hie sharing involved therein was as a result of an 
express agreenient belween the debtor, the lmnk, and the 
other creditors whereby eaeh of the creditors, inclnding the 
lmnk, non Id accept nionthly payrnents of 10% of their 
oiitstanding balanees in coin|s*nsation for their debt and 
in an attempt to keep the Corporation fnnctioning. Obvi- 
onsly, the bank s action in taking all the funda, in lien of 
its 10% share, was a violation of that agreenient. 

It is self-evident that the agreenient nianifested in the 
contracts eited in appellanfs brief does not proride for 
any ratable and proportionute sharing between varving 
creditors ench as was present in Dudley, and, in its brief 
appellee admits that it was aware of the terma of the 
agreenient prior to the time it eontracted for the deliverv 
of bnnkers in this instance. 

As noted previotisly, the generał rule, expressed in the 
Bankrnptcy Act. 11 C.8.C. 108, is that a set-off, as pro- 
\ided for in the contracts herein, is generally valid. This 
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generał l-ule ia e*preaaed in 4 Collier ou Bankruptcy (14th 
Ed.) in Section 6805: 

“Thua, ut any time liefore the flling of a [bank¬ 
ruptcy) petition, a bank may aet-oflf dejaiaita mado 
in the ordinary courae of buaineaa againat matured 
obligationa of the depoaitor to the bank. (Citationa 
omitted) 

Thia atandard rule of law haa been aubatantiated by many 
caaea, aa noted in the cited treatiae. Thia Circuit in In Rn 
Philip tiemmer (Has* Comjmny, 135 Fed. 77 (1905), appeal 
diamiaaed aub nom Cotiboy V. First National Bank of Jer¬ 
sey City, 203 U.8. 141 (1906), indicated that thia waa true 
*‘in the abaence of framl or coiluaion." Idem. There haa 
been no argument raiaed by appellant that either of theae 
ia preaent in thia caae. In a later opinion, Wolf v. Aero 
Factors Corp., 221 F.2d 291 (1955), thia Circuit aflirmed u 
deciaiou aliowing u aet-olT in an inatance in which a far- 
toring Corporation had mude louna to the ultimate bankrupt 
on the security of uccounta receivable. The agreement 
provided that the factoring Corporation could apply any 
reaerre on the accounta receivable to any indebtedneaa then 
or thereafter to become due from the bankrupt, that if any 
account were not puid in fuli the lender could charge 
ugainat and deduct auch amounta from any payment then 
due, or aubaequently become due to the bankrupt, and that 
any money or otlier aaseta which might eonie into the 
factor'8 handa migiit lie retained by it or applied to any 
obligntion owe«l 'by the bankrupt. The facta in that caae 
morę cloeely reflect the aituation exiating here than the 
facta in Dudley do. 

AppellanFa argument in thia caae ia fundumentally 
buaed on an equitable analyaia, froin ita point of view, of 
the aituation preaented herein. Cloaer reflection indicatea 
that, if anything, the ecpiitiea are on the aide of the United 
8tatea. AppellanFa vice preaident admita that the eaali 
flow reporta which it aubmitted to the Maritime Adminia- 
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tratiou wcre poor. It was only after additional infortna- 
t'on was ohtuincd by the Maritime Administration that 
tlial agency drtwminttl tlwit there was no possibility of 
niaintaining tłu* ATLAS as an economie entity (A. 4. r >n). 
If appellant urgues tliat tłu* Maritiuu* Administration 
shonłd have been uware of thp sitnation ur it existed, cer- 
tainly Rurbank sliould have lieen at least as aware of 
tlipsc financial difticultics, when it arranged for purchase 
of bunkers under its nwn contract with Erro. It muat be 
reniembered tliat tliis contract proyided that Rurbank 
wonld la* eonsidered a prinripnl nnder any eircuniRtanees 
I El). If anything, tliis ca su inerely retlects the faet that 
the Government acted as a prudent businessman in legally 
pursuing its rights umler its loan agreement (A. 48a), 
and appellant is now, as an after-thought, trying to obtain 
legał justiflcation for its lack of prudence. Oartainly, as 
a minimum, if would not bave lM*en too much to require 
Rurbank to have subinitted a re«|uest for transfer of funds 
to the Rpecial Account upon its being advised that addi- 
tional funds had lieen dcposited in the Cash Collateral Ac¬ 
count in Reccmlier. No such rei|iiest was ever snbmittcd, 
liardly indicatm* of the daimed rcliance by Rurbank on 
these funds. 

Rurbank bas implicdly atteinpted to set up a trust 
arrangemcnt whereby the funds were necesnarily being held 
on its behalf to ex|N*nd for operation of the vessel. As was 
stated by the lower court in the Wolf case, nu/rni, at 12fi 
1\ Supp. N72 iS.b.N.Y. 1954). an opinion which this (’ir- 
cni) dcsi ribcd as “comprehensive and excellent”, (221 F.2d 
291) : 

“The fact that one person hus collected for, and 
bas i ii his possession, money belonging to another 
does not, without morę, establish tłu relationship 
of trnstee and cestui ipie trust. In re W. & A. Racon 
<’«»., D.C\ Mass., 2t»l 1<\ 109.” Idem, at 883. 



There lina been nothing aubmitted by appellant during the 
long courae of thia litigation to demonatrate any intention 
by any party involved herein to conaider the eontractual 
arrangementa aa a truat arrangenient protecting Burbank 
in the event of ita miareliance on the atrength of ita Prin¬ 
cipal, Tan ker a and Trampa. 

POINT III 

The District Court was corroct in rolying on the 
Fifzgora/d case. 

Ah noted previoualy, the major thruat of Iiurbank'H ar¬ 
gument ładów waa that, at the time of ordering the bunkera, 
it waa acting aa an agent for the United Statea. Tliła 
argument waa unavailing, aa the Diatrict Court held the 
aame iaaue waa decided by thia Circuit in Fitsgerald v. 
.4. L. Barbunk, 451 F.2d 970 (1971). Further, the Court 
obvioualy determined that there waa nothing in Hurbank'a 
e«|iiitahle argument which waa aufticient to overcome the 
legał righta of the Government aa inortgagee or guarantor 
of the mnrtguge aa enunciated in Fitsgerald. Hee alao The 
Boise Pen rosę, 22 F.2d 919 (2d Cir. 1927). It ia aubmitted 
that the Court waa correct in ho doing. Since the iaaue 
aa to hreach of contraet waa never raiaed on the trial 
lcvel, the Diatrict Court waa not faoed with that problem. 
However, if thia Honorahle Court decidea to rule on that 
napect of the uppea), it ia again aubmitted there ia nothing 
eontaiued in thia argument which diatinguiabea thia eaae 
from the aame baaie premiae aet forth in Fitsgerald. 
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CONCLUSION 

The judgment and decree of the District Court 
adjudging Burbank liable ło plaintiff, Exxon Cor¬ 
poration, in the amount of $22,006.00 plus interes! 
and costs, and dismissing Burbank'* cross-claim 
against the United States and plaintiff's action 
against the United States, both with costs, should 
be afRrmed. 

llenpectfully Hubmitted, 

('aula A. Hillk 

Aaaiatant Attorney General 

Paul J. Cubban 
United State* Attorney 

OlLBKBT S. FLKINOIKK 
Attorney in Charge 
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New York 

Wakbbn A. Schneider 
Attorney 
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New York 

Department <if Juatiee 

Attorney* for United State* 
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